ABSTRACT: According to the Article 16.1 of Regulation 2015/1589 the Commission shall not require recovery of the aid if this would be contrary to a general principle of EU law. The potential existence of such a contradiction can be then of un utmost significance to a Member State and aid beneficiaries. However, notwithstanding its significance, the notion of a general principle of EU law has not been defined in the EU legislation, has been derived from the case law of the Court of Justice.
Introduction
The Commission shall not require recovery of state aid if this would be contrary to a general principle of EU law. 1 The general principles of EU law have, therefore, not only an academic dimension but are also capable of directly affecting the existence of the obligation to recover state aid. Should the Commission find the potential recovery of state aid contrary to a general principle of EU law, upon finding the aid incompatible with the internal market, it would abstain from imposing an obligation to recover such aid. The effectiveness principle must, therefore, give precedence to the general principles of EU law (e.g. to the legitimate expectations principle2) when it comes to enforcing the Commission decisions imposing an obligation to recover state aid.
As an example of a practical application of Article 16.1 of the Procedural Regulation, one can quote the Commission decision in France Télécom:
[T]he Commission has been unable to arrive at a reasonable assessment of the notified measures' 'net' financial impact […] . Nor does it seem possible to incorporate in the Decision calculation parameters which are sufficiently precise to be able to carry out the final calculation during the Decision's implementing phase. In these particular circumstances, respect for the Member State's rights of defence might constitute an obstacle to recovery pursuant to Article 14 (1) According to Jaros and Ritter, the Commission should have come to this conclusion on its own,6 without the parties to the case being forced to make any claims. Sinnaeve is of a similar opinion.7 However, should the Commission issue its decision without carrying out the examination of the compatibility with the general principles of an envisaged recovery order, such a decision would be flawed, as it would infringe on Article 16.1 of the Procedural Regulation. This substantiates the filing of the application based on Article 263 TfEU; alternatively, the parties to the case could ask a national court for an application of a preliminary question under Article 267 TfEU in order to examine the validity of the Commission decision.
Such a stance does not find support in practice, however. Neither the Commission, in its decision-making practice, nor EU courts, in their case law, are consistent in their approach to the issue of the general principles of EU law with regard to the Commission recovery decisions It is, therefore, for the applicants to prove the contradiction between the Commission decision ordering the recovery of state aid and the general principles of EU law.
Due to a wide range of the general principles of EU law and the risk that the Commission, regardless of its obligation to examine the compatibility of an envisaged recovery order with the general principles of EU law, should fail to carry out such an examination, it is necessary to clarify the notion at issue. It must be pointed out, however, that the potential contradiction between the recovery order and the general principles of EU law should not be confused with the exceptions from the obligation to recover the aid under the Commission decision. The contradiction between the recovery order and the general principles of EU law is (and should be) subject to examination in the course of administrative proceedings prior to issuing a final Commission decision. On the other hand, the exceptions from the obligation to recover the aid refer to situation where the Commission decision has been taken, while the recovery order has not been found contradictory to the general principles of EU law. These are, therefore, two different situations.
The general principles of EU law -notion and function
Since general principles of law are principles common to a given legal system, the general principles of EU law are the principles common to it. However, a wide recognition of a principle is not sufficient for it to be regarded as a general principle of law; it should also relate to substantial values of a particular field of law or legal system. General principles of law must, therefore, relate to values regarded as important. 8 The general principles of EU law are a product of the court's case law,9 and the court developed a relatively autonomous meaning of that notion. 10 The relative character of the court's doctrine manifests itself in frequent references to national legal systems or to constitutional traditions which are common to Member States.11 Despite these differences, it seems that the above typologies generally do not contradict each other. As the division of general principles largely results from subjective assumptions and goals, it seems justified to propose, for the benefit of this examination, the following division: (i) general principles securing the democratic and law-abiding character of the EU, (ii) general principles of the EU which derive from human rights.
One of the main functions of the general principles of EU law is to close any loopholes in the written law and enable EU courts to refer to constitutional traditions of Member States.15 Such a reference can be made on the basis of a clear, written provision which provides for such a possibility, or by decision of the court which finds such a reference justified, in order to soften the legal rigorism.
The general principles of EU law are said to enjoy the status of primary law. 16 This leads to the conclusion that if a Commission decision were found to contradict those principles, it would be legally flawed.
The origin and development of the general principles of EU law
The first cases in which EU courts made a reference to general principles of law date back to the 1950s. The courts referred to the principles of antidiscrimination,17 proportionality,18 and direct effect. 19 In the subsequent years, the court referred to human rights, recognising them as the general principles of the Community law being under protection of the court. 20 After that, the court found itself obliged to draw inspiration from constitutional traditions common to the Member States. 21 Finally, it stated that Member States are bound by the ECPHR22 and the CFR, 15 T. Tridimas which may have direct effect in the national legal systems of Member States. 23 The above cases concerned various sectors of the economy, e.g. coal and steel, energy, agriculture, as well as areas of law, such as competition or state aid. In the cases where the court notoriously invoked the general principles of law, the parties to a dispute frequently referred, for example, to the right of defence,24 the ownership principle,25 the legitimate expectations principle,26 or the right to good administration. 27 However, the analysis of these cases supports the conclusion that, as far as state aid is concerned, the chance to successfully claim the general principles of EU law is much smaller than in other areas of law. As it is generally acknowledged that recovery of aid is not a penalty but rather a logical consequence of finding it unlawful, the ne bis in idem principle has virtually no bearing.28 This principle may be claimed only by a Member State which is a party to administrative proceedings before the Commission.29 Among the many principles claimed by the parties to a dispute, the most vital are the principles of legitimate expectations, legal certainty, and proportionality.
The general principles of EU law securing democratic and
law-abiding character of the EU
Legitimate expectations
In state aid cases, claims based on legitimate expectations are raised very frequently. This happens either in direct complaints under Article 263 TfEU or as a way of defence before national courts in proceedings concerning the enforcement of Commission decisions. Nevertheless, for a claim based on the legitimate expectations principle to be successful, the claimant 23 must prove that they received, from the bodies enforcing or enacting law, assurance that their legal situation will not be subject to an adverse change without a sound justification.30 It is not necessary for such an assurance to be addressed directly to the claimant. The interested party may base its claim on a conclusion addressed to another person, if only such a conclusion may, and should, serve as a way of deciding the new case. However, the legitimate expectations principle is a departure from the general rule, and it provides that only due to some exceptional circumstances,31 when it is justified by the necessity to protect higher values, is it possible to depart from enforcing the general rules. According to Rossi-Maccanico, the legitimate expectations principle means that recovery of unlawful state aid is a rule, unless it is contrary to a general principle of EU law.32 This principle is not unambiguous, however, as the court's case law does not distinguish between the specific types of events that may justify the rise of legitimate expectations. The court's case law does not make it conditional on the obligation to act within a prescribed time limit, either.33 From the perspective of the subject matter of this paper, it is necessary to emphasise that recovery does not concern unlawful aid but rather such aid which is incompatible with the internal market. For the expectation on the part of a beneficiary to be justified, it must, therefore, be based on the assumption that the aid is compatible with the internal market, rather than on the assumption that the aid is lawful. Expectations may also be based on the non-existence of aid. 34 Legitimate expectations may be pleaded only by the beneficiaries of aid, and not by Member States. Any expectations, falsely raised by national authorities, of which the Commission had not been informed, cannot in any way influence the compatibility of a decision under 30 The position taken by the GC in Ladbroke Racing36 and P&O European Ferries37 was even stricter. The court stated that it is not for a Member State but for the beneficiary of aid to claim the exceptional circumstances giving rise to the legitimate expectation that the aid would not be subject to recovery.
The above case law, according to which Member States cannot enjoy legitimate expectations, is unconvincing. It should rather be construed as referring to unlawful aid, in which aid has been granted either without the consent of or against the prohibition of the Commission.38 It could also apply to cases giving rise to doubts as to the compatibility of aid with the internal market. In such cases, the blame for granting such aid, at least in the form of negligence, can be attributed to a Member State, for it should have taken into consideration the risk that the Commission may demand the recovery of the aid.
There are doubts, however, concerning cases in which States base their expectations on a Commission's decision-making practice, or on a court's case law. If a State, on the basis of such a decision-making practice39 or case law,40 finds it unnecessary to notify the Commission of the measures taken, and at a later stage the Commission or the court depart from their practice or case law, the State should be allowed to enjoy legitimate expectations. 35 A similar situation occurs when the Commission finds state aid in a measure under examination for the first time. 41 In order to effectively invoke legitimate expectations principle, the beneficiary should prove that: a) they received assurance as to the compatibility of the aid with the internal market (or of a lack of aid in the measure under examination), and the assurance in question was provided by an EU institution; b) even the most prudent person would not have been able to predict a change that could adversely affect their legal interests; c) a comparison and weighing of a specific private interest against a public interest give precedence to the private interest.
A person claiming legitimate expectations should prove that they received an assurance from an EU institution. 42 However, not all EU institutions can be the source of legitimate expectations. 43 In Forum 187, the court stated that the position of the Council was only a political declaration, and, as such, it did not have legal consequences. 44 An institution whose position can give rise to legitimate expectations, in most cases, is the Commission, as well as the court.45 It is not possible for a beneficiary to claim an assurance received from the state which assured him of the compatibility of the aid with the internal market.
These findings can be criticised with regard to the position of the Council, which is an EU institution. Not all positions of the Council have the character of political declarations, e.g. the Procedural Regulation, which is the most important legal act as regards the recovery of state aid, was issued by the Council. Even if it is justified to say that decisions issued by the Council under Article 108.2 TfEU cannot give rise to legitimate expectations,46 the general exclusion of such a possibility does not seem justified. 41 C(2004) An assurance from an EU institution can take the form of a positive action47 or inaction. In Rijn-Schelde Verolme (RSV), the court stated that a Commission's delay of 26 months in making the contested decision could establish a legitimate expectation on the applicant's part, especially as the issue was not complex. 48 However, in Fleuren Compost, the court found that the lapse of five years could not be regarded as an unreasonable delay. 49 The next premise for an effective claim of legitimate expectations is that a prudent beneficiary, even with utmost care, could not have envisaged that an EU institution would take a measure adversely affecting its legal situation.50 Legitimate expectations cannot be claimed by beneficiaries who failed to check whether all formal requirements for aid have been met.51 Such beneficiaries have not verified (by demanding that a State notify the Commission of its plans to grant aid) if such aid was compatible with the internal market. Since only the Commission may examine the compatibility of aid, and the compatibility of aid was not confirmed by the Commission, neither the State nor the beneficiary can exclude that the aid can be found to be incompatible with the internal market. In such a situation, not only has the beneficiary failed to exercise its utmost care, but it has not displayed any.
This remains an ambiguous issue, as the court found such a possibility in RSV, irrespective of the fact that the case concerned unlawful aid which was granted without the consent of the Commission. Giraud, as well, points out that in exceptional circumstances the beneficiary of unlawful aid can successfully claim their legitimate expectation that the measure under examination does not constitute state aid. 52 The above findings, save for the statement made by Giraud, who referred to the non-existence of aid, do not seem convincing. Even though the court has found such a possibility in RSV, as well as in Commission/ Germany, it does not constitute a strong argument. The possibility to revert to legitimate expectations is an exception from a general rule and, as such, should not be construed expansively. Furthermore, an exception cannot form a basis for a new principle. Therefore, the court's finding, in which it allowed beneficiaries of unlawful aid to claim legitimate expectations, does not seem justified.
Restricting the possibility of beneficiaries of unlawful aid relying on legitimate expectations to truly exceptional circumstances is more convincing. The mere fact that applicants are small undertakings does not justify a legitimate expectation on their part as to the compatibility of aid, when they have failed to ensure that the procedure laid down by Article 108(3) of the Treaty has been observed. 53 Similarly, beneficiaries' claims to the effect that they have not known that the aid has been granted without the Commission's consent, that the Commission should have been notified, or that they have been misled by state bodies in these matters, do not justify legitimate expectations. In such cases, the beneficiaries may claim compensation from the State, provided that their national law allows for such a possibility. In a dispute before a national court, the court has the power -if necessary, after presenting the court questions under Article 267 TfEU -to resolve whether the beneficiary's legitimate expectations are justified.54 However, the opportunity to claim compensation does not relieve the beneficiary from its obligation to repay the aid. What is more, if the beneficiary could have brought an action against the Commission decision but failed to do so, it is barred from claiming invalidity of this decision before a national court. 55 Legitimate expectations are not justified by the circumstance that the aid did not have to be notified under Article 108 TfEU, (e.g. de minimis), if it was misused.56 However, if the defect of the aid is of a substantialrather than of a procedural -character, such a clear-cut position does not seem to be fully justified. Consequently, the EU courts should not dismiss legitimate expectations prior to examining the case. The same applies to the cases where the State acted in an unusual manner, and it was not evident whether the measure contained aid. In the latter example, it is possible, however, to state that a careful and prudent entrepreneur would have asked the State authorities to notify the Commission of the measure in order to acquire legal certainty. A failure to submit such a request results in the possibility of claiming legitimate expectations being lost. The last prerequisite for claiming legitimate expectations is that the applicant must be able to prove that the result of a comparison between the public interest in the recovery of the aid and the private interest in keeping it, is favourable to the beneficiary opposing the recovery.57 It remains unclear, however, how such a test should be made,58 so it is necessary to examine the court's case law.
As stated by the court in CNTA, the comparison of the aforementioned interests does not have to show that private interest prevails over the public interest.59 In this case, as confirmed in the subsequent case law,60 the court found that, in the absence of an overriding public interest, it is necessary to protect legitimate expectations. It is, then, for an EU institution to prove the existence of an overriding public interest in excluding protection based on legitimate expectations.
Answering the question of whose responsibility it is to make the comparison does not, however, clarify how it is to be executed nor does it specify the circumstances that are to be taken into consideration. Some guidelines on this matter can be found in the court's case law, e.g. the order in Technische Glaswerke.61 In this order, concerning an application for interim measures, the court found that it was necessary to examine the circumstances of the case:
[I]n view of the very particular circumstances of the present case, in particular the very low amount of the aid in question as compared with the total amount of aid granted to the applicant, it is unrealistic to consider that, if the applicant had to repay the aid immediately, it would be able to regain its previous specific competitive position 57 on the glass market or markets in question. Nor can those arguments call into question the fact that Schott Glas's turnover, which is considerably higher than that of the applicant, precludes it from suffering a substantial loss as a result of the grant of interim measures. Moreover […] it remains unlikely in any event that TGI will be in a position to act in a way which distorts competition and is liable to affect either Schott Glas or TGI's other competitors. 65. Finally, in the specific context of the present order, account must be taken of the fact that delivery of the judgment in the main action is now imminent. Consequently, even if suspension of the operation of the contested decision could, by maintaining TGI's presence on the glass market or markets in question, lead to distortion of competition or have an adverse effect on other interests at stake, those effects would now be produced for only a very limited period.
Even though the above case did not concern resignation from issuing a recovery order, but only the imposition of interim measures, the guidelines given have general significance. It is necessary, then, in making a comparison of two conflicting interests, to consider such details of the case under scrutiny as the amount of aid to be recovered, the size of the beneficiary, and its position on the market, as well as the size and position of its competitors, the impact that the aid can have on market, and the duration of any distortion caused by the aid. Furthermore, one cannot exclude the relevance of other circumstances, as the case may be.
Legal certainty principle
Legal certainty is a general principle in democratic legal systems. It states that a person can trust that their rights will not be violated without a sound reason.62 A claim based on legal certainty is often raised along with a claim based on legitimate expectations; however, very rarely is there a clear distinction between the two. Thus, it remains unclear whether these are two separate principles, or if the applicants form two separate claims on the basis of a single principle. A definitive answer can be found neither in the legal doctrine63 nor in the court's case law, both of which are inconsistent, sometimes referring to these principles separately and sometimes jointly.64 A breakthrough appears to have been made in Salzgitter, where the GC distinguished between the two principles:
However, the applicant is not pleading a legitimate expectation that aid was properly granted but rather a breach of the principle of legal certainty, a matter which does not depend solely on the conditions required for the creation of a legitimate expectation on the part of the recipient of the aid.65
The GC has not only distinguished between these two principles but also pointed out that, with regard to legal certainty, requirements have to be more restrictive.
Only time can tell whether the above judgment is to give rise to a new line of case law; however, this issue is yet to be settled in the Commission's decision-making practice. In G.I.E. fiscaux, the Commission found that: where the authors make a distinction between these principles by stating that, although in the Court's case law they are treated jointly, there are differences between them, and the legal certainty principle is less restrictive. Also K. Saryusz-Wolska, M. Kośka, W poszukiwaniu…, op. cit., at p. 401, treat these principles separately, even though they do not point to specific differences. Similarly, A. Sinnaeve, Procedure Regarding…, op. cit., at pp. 642-647. This author, however, notes that it is extremely rare for the legal certainty principle to be effective in state aid matters. Lastly, in European State Aid Law and Policy, Third Edition, Oxford-Portland (Oregon) 2015, at p. 601, C. Quigley appears to link the legal certainty principle with the prescription period, which he does not apply to the legitimate expectations principle. However, more decisions are needed if this line of reasoning is to be confirmed. The Commission has, nonetheless, stated that the judgment on whether a beneficiary can claim legal certainty may be based on the information that an investigation has been opened, featuring its date.
Proportionality principle
While objecting decisions in which the Commission orders a Member State to recover aid, beneficiaries sometimes claim the proportionality principle.67 These claims are based on a presumption that the Commission should have abstained from imposing an obligation to recover the aid, taking a less drastic measure, instead. Such claims are consistently dismissed by EU courts, reasoning that the obligation to recover aid is a logical consequence of finding it unlawful.68 As a result, the recovery of aid aiming to restore the previously existing (before the aid was granted) situation cannot be regarded as disproportionate. 69 Basing the recovery obligation on logic is unjustified. If it were really based on logic, then, after finding the aid incompatible, the Commission would always have to issue an order to recover such aid.70 There would be no escape from that conclusion, even if it were contrary to the general principles of EU law. The mere existence of such exceptions would be illogical. Furthermore, the opportunity to revert to the general principles of law (also EU law) is not based on logic but rather on values commonly regarded as important. 71 The above attitude should be examined critically. The proportionality principle refers to all fields of EU law, as confirmed by the Protocol on the Application of the Principles of Subsidiarity and Proportionality. State aid law is no exception here. The proportionality principle also refers to all kinds of actions by EU institutions. Therefore, while abstaining from deciding whether, in a particular situation, a recovery order would be contrary to the proportionality principle, the author of this paper submits that the proportionality principle should not be rejected by EU courts and the Commission.
Subsidiarity principle
The principle of subsidiarity is not only a general principle of EU law but also a political principle.72 Article 5.3 TEU stipulates that in areas which do not fall within its exclusive competence, the European Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by Member States, either at the central level or at the regional or local level, but can, by reason of the scale or effects of the proposed action, be better achieved at the EU level. The institutions of the European Union shall apply the principle of subsidiarity, as laid down in the Protocol on the Application of the Principles of Subsidiarity and Proportionality.
The above Article sets forth the subjective scope of the subsidiarity principle (i.e. the matters which do not fall within the exclusive competence of the EU), and the condition which must be met for the EU to act (the higher efficiency). Unlike the proportionality principle, the subsidiarity principle refers exclusively to law-making procedures This leads to the question if the subsidiarity principle applies to matters concerning the state aid recovery. Particularly important is the answer to the question of who should issue the recovery order, the Commission or a Member State. If it is the former, should the recovery order be preceded with the analysis of its compatibility with the subsidiarity principle?
With regard to the above doubts, it must be noted that the Commission recovery decisions are acts similar to the national administrative ones. They are not legislative acts, and the subsidiarity principle does not apply to them.75 Moreover, for a recovery order to be issued, the aid has to be found incompatible with the internal market. Finding the aid unlawful (not approved by the Commission) is not enough, and only the Commission has the competence to examine the compatibility of aid with the internal market.
This applies to misused aid; although, in that instance, there are more doubts. Under Article 1(g) of the Procedural Regulation, misused aid means aid used by the beneficiary in contravention of a decision taken pursuant to Article 4.3, 7.3, or 4 of Regulation 659/1999 or Article 4.3, 9.3, or 4 of the Procedural Regulation. The fault of such aid derives not from the aid granting but from its using. The aid has been used by a beneficiary in breach of a decision not to raise objections, a positive decision, or a conditional decision.76
Finding such a breach, contrary to finding the incompatibility of aid, does not fall into the exclusive remit of the Commission; consequently, it may seem justified to say that the subsidiarity principle applies to recovery decisions, at least with regard to misused aid, and the Commission should analyse the compatibility between a potential recovery order and the subsidiarity principle. This reasoning, however, ignores the fact that the mere finding that aid has been misused is not sufficient for issuing a recovery order. The Commission also has to find the aid incompatible with the internal market, in light of the goal for which the aid has eventually been used. What is more, even the aid which has been found incompatible with the internal market, when used for a particular goal, does not have to be incompatible with regard to a different goal. This, again, leads to the conclusion that the subsidiarity principle does not apply to recovery decisions.
Notwithstanding the above considerations, the subsidiarity principle does not apply to recovery decisions due to other reasons. The Commission issues recovery decisions only if a Member State has not recovered the aid on its own. EU law does not pose an obstacle to recovering aid without a Commission decision; on the contrary, it encourages Member States to do so for the sake of the effectiveness of EU law. This is particularly true since, prior to issuing a recovery decision, the Commission has to undergo lengthy and cumbersome proceedings during which a Member State usually voices its objects. Recovery decisions are typically issued by the Commission after many years, in which time the Member State could have recovered the aid on its own, should it have wished to. Instead, Member States usually challenge Commission decisions before EU courts, prolonging the proceedings. A lack of intervention on the part of the Commission would not only have failed to improve the timeliness of the recovery, but it could have resulted in the aid not being recovered at all. Thus, the exclusive competence of the Commission to analyse the aid compatibility and the fact that the recovery decisions issued by the Commission are not legislative acts are not the only obstacles in the way of applying the subsidiarity principle to recovery cases. Without the Commission's involvement, restoring the market situation from before the aid was granted will not be achieved because Member States largely oppose the recovery of the aid.
Lapse of the prescription period
The possibility of initiating legal proceedings without any limitation in time may be regarded as a violation of the legal certainty principle77 and is contrary to the general principles of EU law. A claim based on the lapse of the prescription period was raised in the BFM case.78 Since, prior to 1999, there had been no provisions specifying the prescription period as regards state aid law, the applicants invoked provisions from other areas of law, using analogy. The GC dismissed the claim at issue, pointing out that state aid law featured no provisions concerning the prescription period in relation to the recovery order, whereas legal certainty demands that the prescription period be specified in advance, using legislative measures.
On the other hand, in the Salzgitter case, the GC found that the Commission violated the legal certainty principle, due to the fact that it had been aware, for nearly a decade, that the beneficiary received aid before eventually ordering the Member State to recover the aid in 1998.79 That judgment was subsequently set aside by the court, which stated that it was necessary to consider the strict nature of the state aid regime under the ECSC Treaty. In cases where aid has been granted under the ECSC Treaty without appropriate notifications being made, a delay by the Commission in exercising its supervisory powers and ordering recovery of the aid does not render that recovery decision unlawful, unless the Commission manifestly failed to act and clearly breached its duty of care. The court, however, also stated that even in a situation where the Community legislature has not expressly indicated any prescription period, the Commission cannot indefinitely delay the exercise of its power.80
This changed slightly when Regulation 659/1999 came into force. Under its Article 15, superseded by the current Article 17 of the Procedural Regulation, the Commission's competence with regard to the recovery of unlawful aid has been limited by a 10-year prescription period, starting from the granting of unlawful aid. Any action taken by the Commission or by a Member State with regard to such aid interrupts and resets the prescription period.81
The aforementioned change raises some doubts. Article 17 of the Procedural Regulation stipulates that the prescription period begins to run on the granting of unlawful aid; however, it is largely the incompatible and misused -rather than unlawful -aid that needs to be recovered. If Article 17 of the Procedural Regulation really refers to unlawful aid, as its wording implies, then EU law is more lenient with respect to cases where aid has been granted unlawfully (without the consent of the Commission or against its prohibition) than in cases where all requirements have been met. In the latter cases, all the rules concerning the granting of aid were observed by Member States, which have obtained the Commission's approval before granting aid only to find the aid incompatible with the internal market upon re-examination or following a change of circumstances.82 Thus, incompatible aid which is not unlawful (e.g. existing aid which, due to some legal changes, was found to be incompatible with the internal market) would be treated more severely than unlawful aid. Such an interpretation cannot be permitted, as it would lead to the conclusion that while the recovery of unlawful aid is limited by a 10-year prescription period, the recovery of incompatible aid, which is not unlawful, remains unlimited in time. As the court found in the ACF Chemiofarma, ICI, and BFM cases,83 the legal certainty principle demands that the prescription period be set in advance, using legislative measures.
Nevertheless, Article 15.2 of Regulation 659/1999 and Article 17.2 of the Procedural Regulation refer only to unlawful aid. Although in Salzgitter the court found that even in a situation where the Community legislature has not expressly laid down any prescription period, the Commission cannot indefinitely delay the exercise of its power, it has not been confirmed in later judgments. More importantly, however, if state aid has been granted under the ECSC Treaty, the beneficiary must prove that the Commission has manifestly failed to act and clearly breached its duty of care in the exercise of its supervisory powers.
The rule that the prescription period begins to run on the date of granting the aid and may be interrupted and reset, is another source of doubt. It allows the Commission to order the recovery of aid granted virtually at any point in the past. Prior to Regulation 659/1999 coming into force, it had not been possible to claim the lapse of the prescription period, as there had been no rules stipulating it. At present, the regulation formally provides for such 82 This can be the case if the previously approved aid (e.g. granted as part of an aid scheme) was found to be incompatible with the internal market, due to some legal changes, and the Member State refused to comply with the Commission's proposal as to the change of such aid. a possibility; nevertheless, the Commission can, by its own activity, interrupt and reset the prescription period, prolonging it indefinitely. The Commission does not have to meet specific requirements to effectively interrupt the prescription period. It is sufficient for the Commission to send a question to a Member State. It is not even necessary for such a question to take any particular form (e.g. that of a decision) and it can be sent via e-mail. The simple form of the request to provide information does not deprive it of its legal effects as regards the interruption of the prescription period.
Though the GC has found in Département du Loiret that the Commission can order recovery of aid only if the aid was under its scrutiny at the date Regulation 659/1999 came into force,84 the judgment does not hold much weight. Even now, the Commission can still issue a recovery order with respect to aid granted on 23.7.1952 ; it would merely have to prove that the aid was under its scrutiny at the date Regulation 659/1999 came into force and that the Commission has interrupted the prescription period.
As the currently binding provision stipulates a 10-year prescription period, which may be interrupted and reset, the prescription period can be effectively claimed only as an exception, if at all. This is especially true as, for the interruption of a prescription period, it is sufficient that the Commission sends an e-mail with questions. Such an e-mail does not have to be sent to a beneficiary, who, after all, is not a party to the proceedings,85 and it is enough if a message is sent to a Member State, which has no obligation to inform the beneficiary. The beneficiary may not even be aware that the Commission has taken any measures that could affect their legal position.
Res iudicata
The res iudicata, found to be a general principle of EU law,86 has a long legal tradition; it originates from Roman law, where it was expressed in the form of exceptio rei iudicatae.87 By invoking res iudicata, the applicant claims that the legal proceedings at issue have been concluded with a final and binding judgment. In Köbler, the court stated that, in order to ensure the stability of the law and legal relations, on the one hand, and the sound administration of justice on the other, it is important that judicial decisions which have become final, upon all possibilities of appeal being exhausted or following the lapse of all relevant time limits, can no longer be called in question. 88 The significance of this principle manifests itself in that the Commission should take it into account on its own if the case has been legally adjudged89 and if it may resolve the case. There is no need for a party to the proceedings to raise any claim in such a case.
If, in the case under examination, res iudicata originated from a judgment rendered by an EU court, the Commission should abstain from examining the compatibility of aid with the internal market. Such an examination would be inadmissible. On the other hand, if res iudicata originated from a final judgment of a national court, the Commission could review the case. However, it should decide whether the recovery of aid does not contradict a general principle of EU law (Article 16 of the Procedural Regulation).
The distinction, depending on which court made a judgment, has its justification in the fact that their scope of jurisdiction differs. National courts have no power to adjudicate compatibility of state aid with the internal market.90 Although the same is true for EU courts, they may decide if the formal investigation procedure carried out by the Commission was run properly. National courts have no power to conduct such an examination, and they may only verify whether the formal requirements for granting the aid have been met.91 A failure to take notice of the above may lead to the conclusion that res iudicata could protect such judgments of national courts that were given outside the jurisdiction of these courts. On the other hand, EU courts or the Commission could disregard res iudicata resulting from national courts judgments, even if such judgments were given within the jurisdiction of the courts. Thus, it is hard to accept the position expressed in Fallimento Olimpiclub, where AG Màzak seemed to question the exceptional status of the possibility to deny national court's judgments res iudicata. 92 The possibility to disregard the judgments of national courts res iudicata should be limited only to cases in which national courts have given such judgments with a breach of the exclusive jurisdiction of the Commission or EU courts. By accepting the position expressed by AG Màzak, one would arrive at the conclusion that, from the EU perspective, final judgments given by national courts have no significance.
The position expressed by AG Màzak, based on uncritical attachment to the effectiveness principle, is all the more unconvincing as it unreservedly presupposes the superiority of one principle over another without providing any reasons. Such a way of reasoning may also lead to a law contrary to the general principles of EU law being passed. Therefore, only if the decision issued by the Commission is compatible with the general principles of EU law may the Commission order the recovery of state aid; otherwise, the Commission should abstain, under Article 16.1 of the Procedural Regulation, from issuing the order. In such a case, the Commission should limit itself to finding the aid incompatible with the internal market. Such a conclusion of the case would not deprive the beneficiary's competitors of legal protection, as they would be free to seek compensation from a Member State. The practical application of res iudicata by EU courts with respect to state aid cases was exemplified in Lucchini93 and Frucona Košice. 94 The first of these cases concerned a question posed by an Italian court, enquiring whether EU law excludes the application of a national provision setting out the res iudicata principle, when the application of that principle makes it impossible to recover the aid which was found incompatible with the internal market in the final decision of the Commission. The answer given by the court was in the affirmative.
However, it is not the answer itself that is the most interesting aspect of this case but rather the court's reasoning, as it referred to the jurisdiction of national courts. The court emphasised that national courts have no power to examine the compatibility of state aid with EU law, which falls under the exclusive competence of the Commission.95 The court noted that, in the case at issue, national courts' judgments had been given in breach of the Commission's exclusive competence to examine state aid's compatibility with the internal market. Notwithstanding the fact that in 1990 the Commission found the aid to be incompatible with the internal market and banned Italy from granting it, a year later, the Italian courts ordered the payment of the aid, not only trespassing on an area reserved for the exclusive jurisdiction of the Commission but also ordering the payment of aid in breach of a final and binding decision of the Commission forbidding that. It is, then, possible to state that the Italian courts ordered national administrative bodies to disrespect the Commission decision. Looking at the Lucchini case from this perspective, it seems that the judgment is significant for national court's judgments, given outside of the field of national courts' jurisdiction and within the sole jurisdiction of EU institutions. If, however, national courts had respected the limits of their own and EU institutions' jurisdiction, it appears that the decision made by the court should have been different. This is confirmed by the court's direct reference to jurisdiction enjoyed by national courts and the Commission. AG Geelhoed, in its opinion, also expressly referred to the res iudicata principle and the infringement by the Italian national courts of their jurisdiction:
In the present case, however, the final judgment of the Corte d'appello not only has consequences for legal relations under Italian law between the subsidised party and the Italian State: it also sets aside the Commission's exclusive power, which is governed by Community law, to examine the aid measure in question for its compatibility with the common market and impinges on the obligations to which Italy is subject under Community law when granting State aid.96
Having in mind the above explanations and the court's judgment, which in extenso refers to the violation by Italian courts of the Commission jurisdiction, it seems that it was this aspect, as well as the fact that the Italian courts rendered their judgments only after the Commission had issued its decision, that was decisive in the Lucchini case. This was confirmed by AG Villalón in the Frucona Košice case: 95 Judgment Lucchini, supra, at paras 50-54. 96 Lucchini, supra, Opinion of the AG Geelhoed, at para. 47. In the context of those proceedings, procedurally national but functionally and substantively Community proceedings, it was, therefore, possible for a judgment to be given which, from the point of view of national law, was without doubt final but which, in the context of the, substantively speaking, Community proceedings, was deprived of all legal effect. In that case and in a case like it, therefore, the Court always has the last (definitive and final) word. 97 This, in itself, does not mean that EU courts do not respect res iudicata resulting from national courts' judgments. It would rather appear that only national court judgments which breach the jurisdiction of EU institutions do not enjoy res iudicata in EU law. Thus, it is questionable to say that the Lucchini case concerned the collision of two values: effectiveness and the res iudicata principles.98 In this case, the judgments of national courts were given outside their jurisdiction, so those judgments could have not enjoyed the status of res iudicata. One could even go as far as to say that those judgments, in the field in which they were given, were issued by unauthorised bodies.
The above mentioned Frucona Košice case is quite different. In that case, the Commission charged the Slovak Republic with the non-enforcement of its decision on state aid to Frucona Košice. The non-enforcement of that decision was indisputable. However, the case concerned an arrangement with creditors under a bankruptcy procedure, which was approved by national court in 2004 and acquired the force of res iudicata. Later, in 2006, the Commission found that the arrangement constituted state aid and ordered the Slovak Republic to recover it.
Frucona Košice differed from Lucchini, where national courts rendered their judgments after the Commission had found the aid incompatible with the internal market and had forbidden granting it. In Frucona Košice it was the other way around, the judgment of the national court preceded the Commission's decision. Consequently, a question arose if final and binding judgments of national courts can justify non-enforcement of the Commission decision ordering recovery of aid.
The Commission opposed that notion and stated that it was necessary to misapply any national rule that could hinder the enforcement 97 Frucona Košice, infra, Opinion of the AG Villalón, at para. 49 of its decision. Res iudicata was no exception.99 AG Villalón also stated that the obligation to recover aid was an obligation to achieve the result sought, not merely to take action. Member States are obliged to effectively execute such decisions and only absolute impossibility can relieve them from this duty, which was not the case in Frucona Košice. The AG also stated that in similar cases before the court, Member States must include in their legislation -apart from the provisions usually laid down in their respective legal systems for the revocation of the authority of res iudicata -a provision concerning the unlawfulness under Community law of judicial acts or decisions which have become final. However, the court did not base its judgment on the AG opinion but rather found that, under national law, there resources had been available to the national authorities which, if properly used, could have ensured that the Slovak Republic was able to recover the aid.100
Even though in Lucchini the court denied the Italian courts' judgments the force of res iudicata, that conclusion deserves approval. As the Italian courts rendered their judgments outside of their jurisdiction, the judgments could have no effect on EU law.
State aid is of course an area of centralized competence. It is therefore logical that the Court, although confronted with a question dealing with national procedural law, did not express itself in terms of effectiveness/equivalence, but in terms of supremacy. The rights/ enforcement dichotomy on which the relationship between national procedural law and EU law is based does not apply here. The right of recovery is its enforcement. Thus, with supporting precedent being found in Simmenthal, it is clear that supremacy has a remedial dimension. The appropriate remedy in an area of supranational competence is therefore supremacy. No other would do and certainly not a Köbler-type damages action. A parallel can be found with competition law. In Eco Swiss the ECJ, after clarifying that competition law and Article 81 EC are to be considered ordre publique rules, explained that the duty of national courts goes as far as to raise certain points related to application of competition law of their own motion.101 Frucona Košice is not so evident, as it differs from Lucchini in many respects.102 In Frucona Košice, the judgment of the national court preceded the Commission decision. Furthermore, in Lucchini, it was evident from the very beginning that Italian measures consisted state aid. That aid was notified to the Commission, which finally found it incompatible with the internal market and forbade the payment of it. In Frucona Košice, facts were different. The Slovak bankruptcy court, while approving the bankruptcy arrangement, had reasons to believe that the arrangement did not involve state aid.103 Not unlike in the G.I.E. fiscaux case, the judgment of the Slovak court predated the Commission decision to initiate a formal investigation procedure under Article 88(2) of the Treaty.104 Whereas in Lucchini there is no doubt that the Italian courts violated their jurisdiction by rendering judgments in a field of law reserved for the exclusive jurisdiction of the Commission, in Frucona Košice one cannot be so certain. As national courts have the power to examine the existence of state aid (rather than its compatibility with the internal market), it is evident that the Slovak court did not violate its jurisdiction.
Even if in Frucona Košice the Slovak court was wrong to find that the bankruptcy arrangement did not contain state aid, there is no ground on which to apply the reasoning from Lucchini for exclusion of the possibility to apply the res iudicata in this case. However, in Frucona Košice neither the AG in its opinion nor the court in its judgment convincingly decided if res iudicata can justify the non-enforcement of the Commission decision. Instead, the AG found that Member States must include in their legislation concerning the revocation of res iudicata, a provision on the unlawfulness of final judicial acts or decisions under Community law. The court failed to resolve the issue, as it limited itself to finding that, under Slovak law, certain steps could have been taken in order to recover the aid, and the Slovak Republic chose not to pursue the available course of action. The Frucona Košice case raises mixed feelings. From one point of view, the AG's opinion is both self-contradictory and at odds with EU law. It denies the final and binding judgments of national courts the force of res iudicata, while, at the same time, declaring it a general principle of EU law. Instead of basing its opinion on this principle, the AG stated that Member States should include in their national legal systems provisions for revoking national measures which could hinder the enforcement of Commission decisions. Had the court followed the line proposed in the AG's opinion, it could have limited the general principles of EU law to the principles of primacy and effectiveness, discarding anything else.
Maybe that was the reason why the court did not follow the line proposed by the AG and based its judgment on the finding that it was possible to recover the aid under the existing provisions of Slovak law. Making such a judgment was only a seeming departure from the opinion of the AG. Although the court did not openly follow the line proposed by the AG, it rejected the notion that the judgment of the national court could have a res iudicata force when it could pose an obstacle to the recovery of the aid under the Commission decision. The court clearly stated that the Slovak Republic had not used all measures available to it. The court did not notice, however, that Slovak national legal measures to which it referred came into force as late as in 2008 (i.e. four years after the bankruptcy arrangement had been made). The court also failed to realise that, even though it had not referred to res iudicata, it found that the Slovak Republic breached EU law because it had not applied its law retroactively.
The last issue concerns the fact that in Frucona Košice the issue of res iudicata was considered only during an application against the Slovak Republic for the non-enforcement of the Commission decision. Had it been considered during the application against the Commission decision,105 the outcome might have been different. In particular, the Commission could have issued its decision without ordering the recovery of aid, if the recovery was contrary to a general principle of EU law. Notwithstanding these doubts, the absence of a claim from an applicant before the GC does not limit the GC from deciding such matters of its own volition. In the France Télécom case, the Commission made it clear that it needed no motion from an applicant to find if the recovery of aid would be contrary to the general principles of EU law.106 This applies also to EU courts. Raising, at its own discretion, the issue of the general principles of EU law by an EU institution in the case of a powerful Member State, while clearly disregarding it in the case of a less powerful Member State, appears to justify the opinion that double standards are being employed by EU institutions.107
The principle of national identity
Unlike other general principles of EU law, which derive from the court's case law,108 the principle of national identity is based on a clear legal provision. It was introduced into EU law in 1992 by the Maastricht Treaty, Article F(1) of which reads as follows:
The Union shall respect the national identities of its Member States, whose systems of government are founded on the principles of democracy.
The clause was later revised in the Amsterdam Treaty (1997), where the second part of the sentence was removed, leaving only the following:
The Union shall respect the national identities of its Member States.
Finally, it was given its current reading in the Lisbon Treaty, which not only renumbered the articles of the TEU,109 but also gave Article 4(2) TEU a new shape:
The Union shall respect the equality of Member States before the Treaties as well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-government. It shall respect their essential State functions, including ensuring the territorial integrity of the State, maintaining law and order and safeguarding national security. In particular, national security remains the sole responsibility of each Member State. The principle of national identity stems from the fundamental structures of Member States and from their constitutions, including regional and local self-governments. A range of values which can seek protection under this principle is unlimited, and it is for Member States to decide which values are so important to them that they must be protected under the principle of national identity. The EU and its institutions are not competent to decide what constitutes a Member State's national identity.110
N. Półtorak, Ochrona uprawnień wynikających z prawa Unii Europejskiej w postępowa-niach krajowych [Protection of EU Law Rights in National Procedures
A Member State's decisions on matters concerning EU law do not generally111 bind EU institutions; although, EU courts have the jurisdiction to adjudicate any disputes deriving from it. EU courts can state that, while a certain value put forward by a Member State does, in fact, deserve protection under the principle of national identity, the State cannot rely on the principle in a particular case, e.g. due to the disproportionality of national measures.112
Although the principle of national identity has been present in EU law since the Maastricht Treaty and was occasionally invoked on both sides of disputes before EU courts and Advocates General, EU courts have rarely recognised the European Union's obligation to respect this principle. Cases where the court has found this principle worthy of a judicial protection are even scarcer. Before the Treaty of Lisbon entered into force, only once had the court expressly referred to this principle.113
Even though, on some occasions, the court considered the principle of national identity to be a means for adjudicating cases, even basing its judgments thereon, it nevertheless refrained from making any explicit reference to it,114 referring to national constitutions instead.
The court's reluctance to employ the principle of national identity in its considerations seems to have abated after the Treaty of Lisbon came into force. Since that date, the court has referred to the principle of national identity more frequently.115 However, many of these new cases were unsuccessful for the parties invoking the principle of national identity, mostly due to the disproportionality of national measures. On the other hand, the cases which were successful for parties relying on the principle of national identity turned out to be of a non-commercial character or cases in which the commercial element was less pronounced.
It is particularly notable that the number of cases in which the court has referred to the principle of national identity has risen only after the Treaty of Lisbon. The reason for this could be that before the Treaty of Lisbon, the court did not have jurisdiction to adjudicate claims based on the principle of national identity.116 This argument is, however, unconvincing. In Commission/Luxemburg, the court based its judgment on the principle of national identity,117 despite the fact that the case predated the Treaty of Lisbon. Furthermore, judgments based, in that period, on fundamental rights bear a strong resemblance to judgments on national identity. The fundamental rights clause, similarly to the national identity clause, was originally excluded from the then Article L, which preceded Article 46 TEU. Nonetheless, it had not stopped the court from adjudicating on fundamental rights. 118 According to the well-established case law of EU courts, EU law has absolute primacy over national law, regardless of its nature,119 which also means the absolute primacy over Member States' constitutions.120 This conclusion differs from the position taken by national constitutional or supreme courts, including German121 and Polish122 constitutional courts, which emphasise that the primacy of EU law does not extend to national constitutions.
It depends on the character of the system of EU law whether such conflicting positions can be reconciled. If its character is hierarchical, then positions taken by national constitutional or supreme courts have no legal basis. If, on the other hand, the system of EU law, composed of the law made by EU institutions and the law of Member States, is not hierarchical but rather multi-centric123 or composite,124 then it is possible that such differences can be resolved. It would not then be necessary to grant EU law absolute primacy over national laws of Member States for the sake of the effectiveness of the former.
The characteristic feature of a composite structure (Verbund) is the intertwining of cooperation and hierarchy as ordering paradigms for the conduct of actors in the European legal space. The concept of composite constitutionalism transcends traditional and somewhat simplistic ideas about the relationship between different constitutional orders, especially those that operate with simple supra-and subordination, where one legal order necessarily trumps another. Instead, the Verbund concept highlights both the autonomy of the actors at EU and national levels, and their mutual dependence in their quest to achieve common aims, thus requiring loyal cooperation and the submission to a uniform legal regime. 125 The court starts to notice the need for protecting the national identity of Member States. Even though it has found that it would be justifiable for national constitutions to take precedence over EU law only in extremely rare cases,126 and only after strict requirements have been met, the very acceptance of that notion suggests that the primacy of EU law has lost its absolute character.
Some believe that yet another solution should be adopted,127 with the appropriate way to settle disputes being the application of the sincere cooperation principle. In the course of such cooperation, the Member State would have to determine the content of its national identity, while the court would only be entitled to decide on the relevance of national identity under EU law.128 The court cannot, however, take it upon itself to perform the examination which is to be carried out by the Member State.
The finding that it is for the Member State to decide which values are covered by its national identity does not provide an answer -if it has any significance from the court's perspective -to the question as to who in that State is to decide whether a given value ought to be covered by national identity. As the current case law of the court suggests, this issue is of significance for the scope and intensity of examination performed by the court, which can vary depending on whether the opinion submitted in the case is that of a national constitutional court or a supreme court.
The ECJ may be a more active censor than national constitutional courts, but Sayn-Wittgenstein (and Omega) suggests that it is more indulgent and tolerant if the national constitutional court has pronounced on the matter. In the cases mentioned above where an appeal to national constitutional identity was rejected, no national constitutional court had clarified the national status and meaning of the constitutional norm or principle.129
Moreover, the court's case law suggests that it is not only the person with the power to decide on the national identity that matters but also the issue of whether the case under examination has an economic or non-economic character. The cases of a non-economic character are more likely to receive protection under the principle of national identity.
State aid cases have a clearly economic character and, by definition, may affect the internal market. As the court states, a recovery order is a logical consequence of finding that the aid is unlawful [rather than incompatible with the internal market -M.R.], and it is granted for the purpose of re-establishing the situation existing before the aid was granted. In the current state of the court's case law, it would be highly unlikely for EU courts to adjudge that the EC have breached the principle of national identity by ordering a Member State to recover state aid. This view is supported by the fact that EU courts have yet to make a single judgment in which they would state that, by ordering a Member State to recover aid, the EC breached the principle of national identity. What is more, the court has so far acknowledged only values which do not have an economic character or whose economic character is lower than the value said to be covered by the national identity.
On the other hand, the fact that EU courts have not yet referred to the principle of national identity in state aid cases cannot serve as conclusive evidence that such a verdict is not to be made. It may be unlikely, but it is by no means impossible. National identity clause is not limited (formally) to particular areas of law, and it is for Member States to decide which values fall under their national identity. The court has, thus far, made but a few judgments referring to the principle of national identity; however, the relevant case law is only now being built and one may expect more judgments on the issue. Although in cases of an economic character (which would also apply to state aid) the court performs a stricter examination of the proportionality than in cases of a non-economic character, the scope of such an examination is yet to be established.
Therefore, the author of this paper believes that, even though it would be a virtually isolated case, it is not impossible to successfully invoke the principle of national identity in state aid cases, in order to evade the recovery of the aid.130
Fundamental human rights as the general principles
of EU law
Introduction
Under Article 6 TEU:
The Union recognises the rights, freedoms and principles set out in Article 6 TEU makes a distinction between rights, freedoms, and principles set out in the CFR, which shall have the same legal value as the Treaties; however, it does not clarify the difference. This difference may manifest itself in the fact that rights and freedoms contained in the CFR are individual claims protected by courts, what is not the case with regard to principles.131 This would also mean that the rights and freedoms contained in the CFR are directly applicable, if only norms derived from CFR are directly effective. 132 Apart from the rights, freedoms, and principles stipulated in the CFR, Article 6 TEU also refers to fundamental rights resulting from constitutional traditions common to Member States and guaranteed by the ECPHR. This provision underlines the position of fundamental human rights in the EU legal system, by stating that they constitute a part of EU law, as its general principles. 133 Raising the position of fundamental human rights to that of general principles of law is a significant achievement. This is particularly true since, for a long time, the court denied such protection to individuals. The breakthrough came in the Stauder case, where the court pronounced that fundamental human rights are enshrined in the general principles of Community law and protected by the court.134 Next came the Internationale Handelsgesellschaft, Nold, and Rutili cases, in which the court stated that respect for fundamental rights forms an integral part of the general principles of law protected by the Court of Justice,135 and it cannot uphold measures which are incompatible with fundamental rights recognised and protected by the constitutions of Member States.136 The court also pointed at the Convention for the Protection of Human Rights as containing principles which must be protected by EU law. 137 This tendency to strengthen the role of human rights is reflected in the Joint Declaration by the European Parliament, the Council, and the Commission concerning the Protection of Fundamental Rights and the European Convention for the Protection of Human Rights and Fundamental Freedoms.138 However, as the declaration in question had no legal force, its significance was chiefly moral and political. 139 The increasing role of fundamental rights was also confirmed in the preamble to the Single European Act, in Article F.2 of the Maastricht Treaty, and in the Nice Treaty, amending Article 46d TEU. The last amendment was made by the Treaty of Lisbon, altering Article 6 TEU.
Fundamental human rights are now considered to be primary law.140 This improves an imperfect situation where the position of fundamental human rights, being mainly the result of the courts' case law, affected legal certainty. Similarly, the court's attachment to values protected by fundamental human rights, although frequently declared, was often forgotten when it came to its practical application.
Further improvement of the status of fundamental human rights in the EU legal system -as well as of the protection of individuals' rights, stemming from fundamental human rights -should result from the upcoming accession of the EU to the ECPHR. The idea of the accession dates back to 1979,141 when it was initially disregarded, only to resurface in 1994 with the Council seeking the court's advice on the matter. However, the opinion of the court was negative, due to a lack of a firm legal basis for such an accession. 142 That obstacle lost its ground after the amendment of Article 6 TEU under the Treaty of Lisbon, and, since then, the accession process gained momentum. In 2013, the Commission asked the court to issue an opinion on the compatibility of the draft agreement with EU law, pursuant to Article 218(11) TfEU.143 In the meantime, another obstacle to the EU accession to the ECPHR disappeared when Russia ratified Protocol No. 14 to the ECPHR. 144 Should the EU accede to the ECPHR, EU institutions, similarly as Member States, would be obliged to follow all fundamental rights.145 This would also limit the current jurisdictional competition between the court and the ECtHR with regard to fundamental human rights, raising the level of individuals' protection and legal security through making court judgments more predictable.146 It should also allow the ECtHR to control the CFR, which would positively influence the cohesion of European fundamental human rights protection.147 It is hard to overestimate these advantages from the perspective of the protection of individuals, yet, on 18 December 2014, the court issued another negative opinion, stopping the accession process.
The significance of fundamental human rights manifests itself also in state aid law. During proceedings before the EU courts, the parties to the proceedings frequently claim a breach of such fundamental human rights148 as the right of defence,149 the right to ownership,150 the ne bis in idem principle,151 or the right to good administration.152 However, the effectiveness of such claims -and supporting arguments -varies. Due to the fact that a breach of good administration, such as a failure to comply with the duty to state reasons, may lead to the annulment of a decision,153 beneficiaries' claims concerning the Commission violating the right of defence are consistently denied.154 Hence, not all fundamental human rights claimed before the court matter in state aid cases. The ne bis in idem principle is virtually of no significance, as EU courts follow their case law indicating that the recovery of aid is not a penalty but rather a logical consequence of finding aid to be unlawful (rather than incompatible with the internal market). Arguments based on the right to conduct business activity are similarly ineffective.
If a defence based on fundamental human rights is to be effective, such rights must not only be recognised by EU law but also constitute its general principles. Furthermore, concrete rights derived from fundamental human rights must not be contrary to the goals pursued by the EU. Due to this fact, in the following part the reference was made only to those rights that were recognised in the court's case law, such as the right of defence (to the extent that it is claimed by Member States), and the right to good administration. Though claiming those rights is also rarely effective, their significance among fundamental human rights recognised as the general principles of EU law makes it necessary to refer to them. The right of defence may be claimed only by such parties to Commission proceedings whose rights had been breached in the course of said proceedings. As beneficiaries are not parties to such proceedings (only Member States are), they are not entitled to seek protection under the right of defence. information related to the proceedings and access the relevant documents.159 It also entitles one to file motions that are to be considered,160 present information related to the case, and comment on all circumstances which could influence the rights and obligations of the person.161
Respect for the rights of the defence in all proceedings in which sanctions may be imposed is a fundamental principle of Community law which must be respected in all circumstances, even if the proceedings in question are administrative proceedings. The proper observance of that general principle requires that the undertaking concerned be afforded the opportunity during the administrative procedure to make known its views on the truth and relevance of the facts, charges and circumstances relied on by the Commission.162 A refusal to provide information falls under the protection of the right of defence where disseminating such information would adversely affect the legal rights of a person relying on the right of defence. 163 When applying the right of defence to state aid cases, it is evident that adverse consequences of these cases mostly affect the aid beneficiaries, rather than Member States. Beneficiaries must be aware that a Member State may reclaim the previously granted aid. Furthermore, the Commission may order a Member State not to grant additional aid to a beneficiary who failed to return the aid previously granted. It is true that certain negative consequences affect also Member States, obliged as they are to recover any aid that has been challenged by the Commission; nevertheless, the beneficiaries, rather than Member States, face the gravest consequences of the Commission decisions. They may even be forced to close their businesses, should the Commission deem it a feasible way of enforcing its decision.
In the absence of a full and immediate repayment of the unlawful and incompatible aid, the authorities responsible for the execution of the recovery decision should take all measures available to oppose the adoption of a continuation plan and should insist on the ending of the activity of the beneficiary within the time limit set in the recovery decision. 164 Yet, in state aid cases, persons adversely affected by legal proceedings are deprived of the right of defence.165 In state aid cases, the right of defence may neither be claimed by aid beneficiaries nor by their competitors. Only Member States enjoy such a right.
The case of France Télécom provides a practical example of the application of the right of defence by the Commission. The Commission found that France had granted unlawful and incompatible aid. Regardless of that finding, the Commission stated that ordering France to recover that aid would violate France's right of defence. Consequently, under Article 14.1 of Regulation 659/1999, the Commission refrained from issuing such an order. 166 The right of defence may, thus, be claimed only by Member States, and not by the beneficiaries from whom the aid is to be recovered. This is despite the fact that the gravest consequences of Commission decisions are borne by the beneficiaries rather than by Member States. 164 Notice from the Commission -Towards an effective implementation of Commission decisions ordering Member States to recover unlawful and incompatible State aid, at para. 67. 165 It is all the more doubtful since the Commission frequently advocates for direct application of the Commission decisions ordering Member States to recover aid. As follows from the Study on the Enforcement of State Aid Law at National Level, Part I, at p. 52, some countries meet that expectation.
166 In many respects, this decision is unclear. The Commission found that France had granted unlawful and incompatible aid. What is more, the form in which the aid was granted was determined. Nevertheless, the Commission stated that, since it had been unable to determine the exact amount of aid, the respect for the Member State's rights of defence might constitute an obstacle to the recovery of the aid. This conclusion was supported by legitimate expectations. It is not clear why the Commission decided that difficulties it had encountered in calculating the aid prohibited it from issuing a recovery order. Especially, since in other cases supported by the court's case law the Commission did not hesitate to order Member States to make appropriate calculations of aid to be recovered. Additionally, the Commission justified its decision by legitimate expectations, regardless of the fact that legitimate expectations may not be claimed by Member States, and it was a Member State (France), rather than a beneficiary (FT), that was a party to the proceedings.
In fact, State aid enforcement has been rather draconic: the Polish shipyard example, where the inability of repayment of aid that was ex-post deemed unlawful has led to bankruptcy and unemployment could hardly have been more drastic. 167 Examining the right of defence from this perspective, the frequent references by EU courts to the general principles of EU law are not supported by facts. Attempts are often made to justify this disparity by pointing out that the right of defence may only be claimed by parties to proceedings, thus excluding the beneficiaries since such proceedings are conducted against Member States.168 This reasoning may be taken even further, leading to the conclusion that beneficiaries, despite not being parties to proceedings, are considered interested parties and entitled to participate in the proceedings, as justified by circumstances. 169 Such arguments are highly unsatisfactory, as those who bear the gravest consequences of Commission decisions are deprived of the opportunity to effectively defend their legal interests. Nevertheless, Member States are the ones afforded the status of a party to proceedings before the Commission. Beneficiaries are not given the same right, even though a Commission decision may force them out of business; they are regarded as nothing more than a source of information170 which may then be used by the Commission, at its own discretion, in the course of proceedings that are formally conducted against a Member State but substantially against the beneficiary.
Such arguments also disregard the fact that it is not the purpose of the right of defence to allow persons to provide evidence against themselves but rather to offer them an opportunity to actively fight the adverse results of legal proceedings.171 It can be even said that, in EU state aid law, the legal status afforded to beneficiaries diminishes the procedural guarantees of the interested parties.172 Due to the above shortcomings, the legal status of a beneficiary in state aid law requires urgent intervention. Such intervention should be made either by way of legislative or case law changes. EU courts easily pronounce their attachment to the general principles of law, derived from constitutional traditions common to all Member States. At the same time, these courts with equal ease deny beneficiaries the effective right of defence, even though the latter bear the gravest consequences of Commission decisions.173
The right to good administration
The right to good administration derives from (i) constitutional traditions common to all Member States, (ii) international agreements on human rights, to which Member States are parties, and (iii) EU law.174 It was defined in Article 41 of the CFR:
1. Every person has the right to have his or her affairs handled impartially, fairly and within a reasonable time by the institutions, bodies, offices and agencies of the Union. 2. This right includes:
(a) the right of every person to be heard, before any individual measure which would affect him or her adversely is taken; (b) the right of every person to have access to his or her file, while respecting the legitimate interests of confidentiality and of professional and business secrecy; (c) the obligation of the administration to give reasons for its decisions. 3. Every person has the right to have the Union make good any damage caused by its institutions or by its servants in the performance of their duties, in accordance with the general principles common to the laws of the Member States. 4. Every person may write to the institutions of the Union in one of the languages of the Treaties and must have an answer in the same language.
The right to good administration has been defined in a general way. Any person concerned with administrative proceedings, regardless of their citizenship, is entitled to claim that right. Neither has it been limited to parties to the proceedings, or, in the case of state aid law, to EU Member States. Thus, any person who may be adversely affected by an administrative measure may claim that right, especially since it has been defined as a human right.
Under Article 41 CFR, the right to good administration comprises the right of defence and the obligation to give reasons. Since the Treaty of Lisbon came into force, endowing the CFR with legal force equal to that of the Treaties, EU courts may no longer deny beneficiaries who are not parties to proceedings before the Commission their right of defence. The right of defence, contained in the right to good administration, is a human right and anyone who may be adversely affected by administrative measures may seek protection under that right, regardless of being formally considered a party to the proceedings.
Conclusion
The general principles of EU law play a significant role in state aid law; consequently, the decisions ordering the recovery of incompatible aid should not be contrary to these principles.
At least, this is the theory. The practical impact of the aforementioned principles is much lower than desired, as neither the Commission nor EU courts are consistent in their application of Article 16.1 of the Procedural Regulation. They emphasise their attachment to the principles, going as far as to say that such principles must be taken into consideration without being invoked by those affected. Yet, on many occasions, neither EU courts nor the Commission see the need to take these principles into account and, more often than not, the conclusions of these institutions lack any reference in this regard, irrespective of the claims raised by the parties to the proceedings.
The present situation can be expected to change following EU accession to the ECPHR, which may result in improving the level of legal certainty; however, at least for now, this process has been halted by the court. 
